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QUESTIONS PRESENTED 


1. In'a prosecution for rape (22 D.c.c. & 2801) 
was it error for’ the Court to instruct the jury, over 
objection, on lesser offenses which could not be supported 
by the evidence submitted at trial? 

2. When an alibi is the defense against a rape 


charge, can a conviction for the crimes of (a) housebreaking 


with intent to assault and (b) assault be upheld, when the 


uncontradicted evidence showed unconsented-to intercourse 


had been consummated? 
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JURISDICTIONAL STATEMENT 


This appeal, pursuant to 28 U.S.C. 8 1915, follows 
the conviction of appellant, Earl G. Boxley, for housebreaking 
with intent to commit an assault under 22 D.C. Code 8 1801, 


and assault under 22 D.C. Code 8 2801, and his sentencing 


under the Federal Youth Corrections act /18 U.S.C. 5010(b)/. 


STATEMENT OF POINT 


It is'error in a prosecution for rape where the 
defense is an alibi, to charge on lesser included offenses 
such as assault'with intent to commit rape or simple assault. 

Cases'relied on: Bard v. Commonwealth, 290 S.W. 
337 (1927); Burman v. Commonwealth, 158 S.W. 2d 131 (1942); 
Logsdon v. Commonwealth, 286 S.W. 1067 (1926); Kahafer v. 
Commonwealth, 284 S.W. 2d 678 (1955); Merrissv. Commonwealth, 
151 S.W. 2d 1030 (1941); Needham v. State, 224 S.W. 2d 
785 (1952); State v. Holoubeck, 66 N.W. 2d 861 (1954); 
Whittaker v. State, 286 S.W. 937 (1926); Woods v. State, 

208 Ga. 456, 67 S.E. 2a 568 (1958). 

Transcript pages relied on: 


Threat (9-13 inc., 34); intercourse (12-15 inc., 


72): District Court's charge (generally 302-322 


inc.; rape 305-6; lesser included offenses 307- 


9); objection (285-286 inc.). 


STATUTES INVOLVED 


22 D.c. Code 6 1801: 

“Whoever shall, either in the night or in ‘the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 


connected with the same, or to commit any criminal 


offense, shall be imprisoned for not more than fifteen 


years." 

22 D.c. Code 8 2801: 

“Whoever has carnal knowledge of a female forcibly 

and against her will, or carnally knows and apuees 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: _ Pro- 
vided, That in any case of rape the jury ay add 
to their verdict, if it be guilty, the words ‘with the 
death penalty,’ in which case the Saniebnent shall 


be death by electrocution: Provided further, That if 


the jury fail to agree as to the punishment the ver- 


dict of guilty shall be received and the punishment 


shall be imprisonment as provided in this section." 


STATEMENT 


The indictment in this case, returned April 13, 
1964, charges in three counts that: (1) “On or about Febru- 
ary 19, 1964, * * * Earl G. Boxley entered the apartment of 
Ellen M. Lewis, with intent to steal property of anothers" 
(2) on the same date "Earl G. Boxley entered the apartment 
of Ellen M. Lewis, with intent to commit an assault;" and (3) 
on the same date “Earl G. Boxley had carnal knowledge of a 
female named Ellen M. Lewis, forcibly and against her will." 

Arraigned on April 17, Boxley pleaded not guilty. 


After trial, the jury found him not guilty on Count 1, guilty 


on Count 2, and guilty of simple assault on Count 3. After a 


reference to the Probation Officer, appellant was sentenced 
under the Federal Youth Corrections Act [18 U.S.c. 5010(b)]. 
His application to appeal in forma pauperis was granted by the 
District Court on August 7, 1964. The supplemental record on 
appeal was docketed in this Court on December 3, 1964. 

Since the defense below was an alibi, ‘the facts are 
largely uncontradicted. The prosecuting witness, Mrs. Ellen M. 
Lewis, 25 years of age, “about 127" pounds in weight, and “five 


foot eight" (Tr. 65), was living with her two-months-old son 


in a two-room apartment, (Tr. 6) consisting of a "living room 
and kitchen together, and a bedroom" (Tr. 6) with "a single 
door" (Tr. 7) connecting them. Though married, she was not 


living with her husband, (Tr. 24) who she admitted was, not 


the father of her child (Ibid.). 


On the night of February 19, 1964, Mrs. Lewis was 
in bed asleep, she testified, when she was “awakened by a man 
choking me and a' voice telling me not to scream or say a word, 
or he would kill'me and my baby." (Tr. 9). Her assailant re- 
peated the threat several times (Tr. 11). 

"and then he put his hand in his pocket and 

said, I am going to kill you, and the he took 

his hand out of his pocket, and put it around 

my throat, and I didn't say anything, I tried 

to shake my head, no, I would not say anything. 

"So he started into the front room, and he 

turned to say, don't say a word, don't scream 

er say a word, or I will kill you and your baby. 

"And I whispered to him I wouldn't scream, and he 

proceeded into the front room and turned the 


light out, and he came back to the bedroom, and 


"that is when he startec undressing, 2 

he undressed, he got in bed with me, and he has 
sexual intercourse with me the first time, and 
after that, I asked him could I go to the bath- 
room, and he told me I could, and I wasted to 
go out of the front door, but I was afraid to 


leave him in there with the baby for fear he 


would kill him.” 


When Mrs. Lewis returned to the bedroom from the 


bathroom, the two "eolked ebout different things," (Tr. 13) 
“how his mother felt if she knew ne did somethin 
' 

(Tr. 12, 34), “his neme" (1 1 "end I told him my neme 
* * *" (Tr, 13). When “he id % to have sexual inter- 
course again, * * * I told im I di t to because I was 
poor and tired, and he insisteé on it, went on because 
I didn't want to arouse nim again.” (Tr. 13). 

While her attecker was in che bathroom, Mes. Lewis 
"thought maybe I could get out with the baby," (Tr. 14) but 
because “he didn't close the bathroom door" she decided she 
"could not heave gotten out." (Tr. 14). 


Mrs. Lewis then asked the time, and wt told him I 


had to get up * * * to go to work, and if I didn't, they would 


call me. Ané he told me he wou 


os 


have sexual intercourse again, 


an argument, because 


* * what 


Ww 


a 


he wente 


three] occesion[s],” is 
penetrations of his sexual part 


wno examined Mrs. L 


Dr. .Kenton, 


19, 1964 (Tr. 70) confirmed the 


course sometime within * * 


tion]" (Tr. 73) without "“traume 


71 


bruises about the neck" (Tr. 


While the man was 


aem. (Tr. 220) until "twenty af 


no scuffle (Tr. 39) 


’ 
and her assailant never hit her 


(Tr. 36). Their conversations, 


. 


above, ranged wicel 
in her epartmen 


returned (Tr. 212), he was 


yy 


54), had been under p 


sychiatric 


(Tr. 55). He told her where he 


her "that I should tell the rea 


16 go, but then he wanted to 


an 


pe) 


da I didn't want to get in 


to arouse him, and I did 


ry. 14). "On each [of the 


affirmed "there was actual 


into * * * {hers]." (Tr. 14). 


ewis at 8:40 a.m. on February 


sexuel inter- 


to the examine- 


at 
oz except small 


). 


from about 1:30 


co 
cer 


there was 
Gid not "ery out orscream, " 


or vulled off her clothes 


in addition to that mentioned 


3 
admission that he had been 


was asleep, had left and 


s 
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friend of her husband (Tr. 


care (Tr. 54), and in prison 


worked (Tr. 68), and advised 


l estate people to fix my lock 


because it was so easy to get in." (Tr. 20). At some time 
during their talk, Mrs. Lewis smoked a cigarette (Tr. 35) and 


showed her attacker a picture of her husband (tr. 53). In 


addition to their separate trips to the bathroom, Mrs. Lewis 


went to the kitchen “to fix my baby's bottle" (Tr. 35) but 
since the beby never woke up, she did not give it to him (Tr. 
35). At no time did the man ever display or even refer to 
having a weapon. He never showed any "“opject or instrument" 
to her, and even when he explained how a knife Pe be used 
to get into the apartment, "he éidn't say exactly that he had 
used a knife." (Tr. 34). 

There is some confusion about whether the assailant 
saw Mrs. Lewis' face. "(HJ]e kept saying he wanted to * * * 
and I told him * * * no, you because I don't want you 
to mistrust me." (Tr. 15). e did say that when he had been 
in the epartment earlier that "he stood there watching me 
with the baby.” (Tx. 212-213). Mrs. Lewis "did see his face 
in the light that was shining from the living room into the 
bedroom" (Tr. 14) and "remembered that I had seen him on 14th 
Street before * * *." (Tr. 17). She was able to give the 


police only a general description of him, however, and did not 


notice until the following day when she pointed Boxley out as 


her attacker that he had "bad skin." (Tr. 47-48). She also 


stated she recognized Boxley's voice -- "soft," not a "heavy, 


aggressive voice” or "gruff," (Tr. 58) as the voice of the 
‘ 


man who had threatened her. 

When the attacker had gone, Mrs. Lewis called her 
mother, and then told her story to the police. The next day, 
she identified Boxley as the attacker when she saw him ina 
neighborhood store, and he was taken into custody. 

Mrs. Lewis' story, extracted above, was the prose- 
cution's case. Defendant's alibi, that he was at a local 
restaurant, the Steak In A Sack, with several others at the 
time in question was given by Rose Crosson and June Chisley 
and disputed by several prosecution witnesses. Defendant did 
not take the stand. 

Following the submission of evidence to the jury 
and counsel's closing arguments, the judge charged on the ele- 
ments needed to prove the rape charge: 

"First, that someone had carnal knowledge of the 
complaining witness, or had intercourse with the 
complaining witness, in the District of Columbia, 
on or about the date alleged in the indictment; 


"Second, that the act was committed forcibly and 


J | 
against the will of the complaining witness, 


that that the defendant was the person who had 


carnal knowledge of the complaining witness 
against here will; 

"and that the offense, as I said a reine ago, 
occurred on or about February the 19th, 1964, 
in the District of Columbia." (Tr< 305-306). 

In addition, the judge charged: 

"(T]he @efendant may be found guilty of ine 
commission of any lesser offense which is nec 
essarily included in the offense with aot he 
is charged in the indictment 

"Now, the defendant in this case, euaverone; may 
be found guilty of rape as charged, with the death 
penalty; or guilty of rape as charged, without any 
reference to the dealth penalty; or guilty of as- 
sault with intent to commit rape, or guilty of 
simple assault; or not guilty; as the facts and 
the evidence may warrant. 

"Whether or not there is any evidence in this case 
showing a state of facts as might bring the alleged 


offense of rape within the grade either of the 
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"offense of assault with intent to commit rape, 
or of the offense of simple assault, it is for 


you, the jury to determine." (Tr. 307-308). 


The judge defined assault with intent to commit rape and 


simple assault and instructed, 2s well on the element of in- 
tent needed for proof of the offense of assault with intent 
to commit rape. (Tr. 308-309) . 

Prior to the actual charge, defendant's counsel had 
made several objections including one to the lesser included 
offense charge stating: 

"T don't think that there is any evidence on 

which the jury would be warranted in returning 

a verdict of any lesser included offense, because 

Mrs. Lewis testified she was raped; and there is 

no evidence anywhere in her testimony or anyone 

else's testimony indicating that she was assaulted, 
or that she was assaulted with intent to commit 
rape. 

“For these reasons, your Honor, I feel that the 
defendant is either guilty of rape, but he is not 

guilty of anything else, and for these reasons I 


would object to the lesser included offense instruction." 
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The jury's verdict was, as noted above, not guilty 


on Count l, guilty on Count 2 and guilty of simple assault 


on Count 3 (Tr. 330). 


SUMMARY OF ARGUMENT 


The proof of rape adduced at trial was certainly 


' 
insubstantial, but it is all the jury had and it proved 


rape--the charged crime--or nothing. A threatened or in- 
tended act was not involved. As the Court said in Needham 
v. State, 224 $.W. 2a 785, 789 (1952), "If rape was intended, 
it undoubtedly was consummated." State v. Holoubeck, 66 
N.W. 24 861, 863, similarly pointed out "/T/f he is guilty 
of the crime charged it is because it was without her 
consent. He was either guilty of the crime charged or 

not guilty." The Court's charge in this case erroneously 
permitted a conviction which the evidence offered cannot 
support. Appellant Boxley's conviction must be reversed 


and the case against him dismissed. 


15 
ARGUMENT 


As the Court charged the jury in this case, 

"In plain language, rape may be defined as having sexual 
intercourse with a female forcibly and against her will." 
(Tr. 305). Equally plain on the facts here, the lesser 
offenses charged by the judge, are “incompleted rape." 
State v. Crofutt, 72 N.W. 2d 435, 436 (1955). Intercourse 
having been positively established, once the jury found 
Boxley innocent of rape, he should have been acquitted. 

The question seems not to have arisen in this 
jurisdiction, but substantial authority for the proposition 
has arisen elsewhere in cases involving defendants' arguments 
that it was error to deny requests for lesser offense charges 
even after intercourse had been shown. 

In Kahafer v. Commonwealth, 284 S.W. 2a 678, 679 
(1955), appellant had been convicted of rape over his alibi 
defense. He complained "that the court erred in failing 
to instruct the jury on the lesser offenses of assault and 
battery * * *, As we have said the defense interposed was 
an alibi. That being true, it is inconceivable that appellant 
was entitled to an instruction on lesser degrees of the 


crime, especially since the rape was completed," 


Similarly, in Needham v. State, supra, the Court 


rejected a claim that a lesser included offense ‘charge should 
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have been given to the jury which had convicted appellant 
of rape. The Court was satisfied that carnal knowledge 

had been proved and on such facts noted "If rape was 
intended, it undoubtedly was consummated." The facts, 
according to the Court, which established "the principal 
offense cannot be interpreted as proving the lesser offense 
instead, "2/ 

Appellant's plea, after his conviction for rape 
in Burman v. Commonwealth, 158 S.W. 2d 131 (1942), that the 
jury should have been charged on lesser included offenses 
was for the same reason rejected. The Court pointed out: 

"The uncontradicted testimony shows the rape was 
completed and the defense was an alibi, therefore 
the evidence does not justify an instruction on 
assault and battery or on attempted rape." (p. 132). 

In cases where consent has been pleaded in defense 
to a rape charge, and thus intercourse definitely established, 
it has been uniformly held that a lesser included offense 
charge is not warranted. In Holoubeck, supra, (p. 863), 
the Court said, "He was either guilty of the crime charged 


or not guilty." The Court in Woods v. State, 208 Ga. 456, 


a 


1/yeeaham v. State, supra, p. 789. See also Whittaker v. 


State, 286 S.W. 937 (1926). 
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67 S.E. 568 (1951), pointed out (p. 569) that where the 
charge was rape and the defense consent, "The charge on 
assault with intent to rape was unauthorized and’ inappro- 
priate * * *." The reason, of course, is that “there is no 
place for an instruction upon the law relating to any of 

the lesser crimes * * * Zenen/ thereat % o% fis/ no evidence 
upon which to base * * * such a charge/." Bard v. Common- 
wealth, 290 S.W. 337, 339 (1927); Logsdon v. Commonwealth, 
286 §.W. 1067, 1068 (1926); Merriss v. Commonwealth, 151 S.W. 


24 1030 (1941); Scarber v. State, 291 S.W. 2d 241, 242 


(1956); Lewis v. Commonwealth, 279 S.1". 2a 15 (1955); Rollyson 


v. Kentucky, 320 S.W. 2a 690 (1959). 

Had appellant been convicted of rape on the basis 
of a charge to the jury which did not include reference to 
lesser included crimes, he could not have complained that 
such an ommission was improper uncer these cases. It would 
seem that the converse should also be true, and that since 
the prosecution here shows rape and nothing else, the Court 
should not have given a charge which could not be supported 
on the facts. This is particularly true Bedause consent, 
which is not appropriately charged where alibi is the 
defense, is a defense not only to rape, but assault charges. 


Buaees Wy Ue Sea. 09 B.Seape 0.0.97, 237 Fy 2a 578 (1956). 
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67 S.E. 568 (1951), pointed out (p. 569) that where the 
charge was rape and the defense consent, "The charge on 
assault with intent to rape was unauthorized and inappro- 
priate * * *." The reason, of course, is that "there is no 
place for an instruction upon the law relating to any of 

the lesser crimes * * * Lwhen/ there * * * fis/ no evidence 
upon which to base * * * {such a charge/." Bard v. Common- 
wealth, 290 S.%.. 337, 339 (1927); Logsdon v. Commonwealth, 
286 S.W. 1067, 1068 (1926); Merriss v. Commonwealth, 151 S.W. 


2a 1030 (1941); Scarber v. State, 291 S.W. 2d 241, 242 


(1956); Lewis v. Commonwealth, 279 S.¥. 2a 15 (1955); Rollyson 


v. Kentucky, 320 S.W. 2d 800 (1959). 

Had appellant been convicted of rape on the basis 
of a charge to the jury which did not include reference to 
lesser included crimes, he could not have complained that 
such an ommission was improper under these cases, It would 
seem that the converse should also be true, and that since 
the prosecution here shows rape and nothing else, the Court 
should not have given a charge which could not be supported 
on the facts. This is particularly true because consent, 
which is not appropriately charged where alibi is the 
defense, is a defense not only to rape, but assault charges. 


Guarro v. U. S., 99 U.S.ApD.D.C. 97, 237 F. 24 578 (1956). 
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The jury's verdict that the rape charge was not 
established exonerates appellant. His conviction should be 


reversed and judgment of acquittal entered. 


Respectfully submitted, 


ALAN S. WARD | 
Hollabaugh & Jacobs 
910 17th street, N. W. 
Washington, D. C. 


Counsel for Appellant 
(Appointed by the Court) 


December 28, 1964 
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on the Honorable David C. Acheson, United States Attorney, 


on December 28, 1964, by depositing a copy thereof in the 


United States mail, postage prepaid, addressed to him as 


follows: 


Honorable David ¢C. Acheson 
United States Attorney 
United States Courthouse 
Washington l, D. C. 


Subscribed and sworn to before me 
this 28th day of December, 1964. 


Notary Public 
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UNITED STATES COURT“OF APPEALS 
FOR “ES DISTRICT OF COLUMBIA CIRCUIT 


No. 18,852 


Arpelient, 


UNITED STATES OF AMERICA, Appellee. 


MOTION TO AFFIRM OR DISMISS OR TO TREAT THIS 
MEMORANDUM AS APPELLEE'S BRIEF 


Comes now the United States by its attorney tne United States 
Attorney and moves that the appeal in the above styled matter be summarily 
affirmed or dismissed for the reason that it presents no nonfrivolous issue. 
In the alternative, in the event the Court deems the foregoing inappropriate, 
appellee moves that this petition be treated as appellee's brief for argument 
of the instant case. 

Appellant wes convicted on June 24, 1964 of housebreaking (on the 
housebreaiing count of the indictment) and simple assault (on the rape count 
of the indictment). He received sentence under the Federal Youth Corrections 
Act (18 U.S.C. 5010b). His appeal attacks only the assault conviction under 
the rape count. In view of the concurrent nature of the sentence imposed, 
and given the unquestioned propriety of the housebreaking conviction, 
affirmance must follow on this appeal, even were not the one issue raised as 
to the assault conviction wholly and utterly without merit. 

The testimony of Mrs. Ellen M. Lewis, the complainant in the case, 
is set out quite completely in appellant's brief, pages 6 to 10. She swore 
to awakening by a man - identified as appellant - in her apartment on the 
night of February 19, 1964; He held her throat, choking her, and told her if 


she screamed or said a word he would kill both her and her baby (Tr. 8-11, 21, 


2h, 27, 30, 33). In fear for her sleeping child and her own safety, and un- 


able to escape from tbe apartment, she testified, Mrs. Lewis engaged in three 


separate acts of intercourse with the intruder without further violence 
before he left the next morning (Tr. 11-15, 36-38). The complainant called 
her mother when he had gone; her mother elertec police vho responded imme- 
diately; a doctor examined her three hours later at the hospitel and testi- 
fied that while his examination showed evidence Mrs. Lewis had had sexual 
intercourse at some time within the previous 48 hours, ne found no indica- 
tion of trauma to any part of her tbody except for some small bruises present 
on her neck (Tr. 15, 17, 18, 25, 36-38, 70-75). ‘The defense offered was 
alibi, the non-testifying appellant challenging the goverinent's case 
through several witnesses who testified he was at other place at the time 
of the attack on Mrs. Lewis (Br. 10). 

During the trial, motion for acquittal on the ane charge was 
based only on the theory that there was no corroboration of the identifica- 
tion of the defendant (Tr. 99-100, 122-126). Appellant unsuccessfully re- 
sisted the court's charge to the extent it allowed the jury to find guilt of 
lesser included offenses to rape. He took the position that the government's 
evidence showed rape or nothing (Tr. 285-286). The sidge \a charge included 
complete definition of rape as well as the lesser included offenses (Br. 
10-12, Tr. 302-310). 

ARGUENT 
Since appellant suggests error in but one of two 
counts for which he was convicted, the conviction 


should summarily be affirmed. 
(See Tr. 8-15, 17, 18, 21, 24, 25, 27, 30, 33, 36-38 
70-73, 90-108, 120-136, 212,219, 385-286, 302-310). 
It is axiomatic that where concurrent sentences are imposed upon 
conviction on two counts of an indictment, upholding one count usually re- 


quires affirmance of the case on eppeal. Hirabayasni v. United States, 


320 U.S. 81 (1943); Gibson v. United States, 80 U.S. App. D.C. 81,149 F.2d 


S03 


381 (1°45). Tae instant case is peculiarly ripe for such a disposition. 
Appelient faults only his conviction for simple assault under the rape count 
of the indictment. Even if his point was well taken (which it is not, 
infra), the conviction for housebrealcing could not properly be said to draw 


upon the proof of the subsequent assault. Washington v. United States, 


105 U.S. App. D.C. 58, 263 F.2d 742 (1950). Thus swmary affirmance is 


manifestly eppropriate. Compare Smith & Anderson v. United States, ____ U.S. 
App. D.C. __,_: 3335 F.2d 270 (1964). Since sentence was imposed under the 
Youth Correction Act, no remand to reconsider penalty would be required, even 
if the assevlt conviction was iproper. 18 U.S.C. 50100; see Ransom v. 
United Stetes, _—iU.S. App. D.C. __ ey: 3337 F-2d 550 (1964): compare 
Baber v. United States, 115 U.S. App. D.C. 358, 324 F.2d 300 (1963). 

Even if the merits of appellant's complaint were reached he could 
not avail: his insistence that proof in the instant shows a case of "rape 
or nothing" (so that instruction on lesser included offenses of rape was 
improper) is unfounded on the facts of record. Appellant ignores the com- 
plainant's testimony that the prelude - and her awakening - to the events 
on which the rape charge was based on appellant's throttling her, his grip 
on her throat amplifying threats to kill her and her child should she cry 
out (Br. 5-7; Tr. 9, thy nae evidence alone raised at the threshold’ 
the assault issues, especially as corrovczated by the puysician'’s testimony 
that the complainant's throat was bruised upon his examination shortly after 
the incident (Br. 8; Tr. 71). Even had the evidence developed that there- 
after the intruder easily won complainant's favors, her subsequent consent 
would have no effect on the threshold attack clearly kerein established. A 


jury issue vas fairly presented on the facts; instruction was not only 


2 
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allowable but required. Tanismore v. United States, 135 ie. App. D.C. 199, 
317 F.2a 899 (1962), cect. dened, 374 U.S. 839 (1963): see Young v. United 
States, 114 U.S. App. D.C. 42, 309 F.2d 662 (19é2). | 

It is submitted that the foregoing is more then conclusively cis- 
positive of this appeal. In the interests of possibly enhancing per- 
spective on the case, appellee would only comment that the issue of rape 
for the jury in the instant case was not an unconventional one. There 
was no evidence that force was applied incident to any act of intercourse. 
The question was whether the complainant's fear of appellant under the 
circumstences was sufficient "to transform an apparent consent into a 
legal non-consent which makes a man's act a capital offense." Farrar v. 
United States, 107 U.S. App. D.C. 204, 212, 275 F.2d 868, 876 (1960), 


(Prettyman J. on Petition for rehearing en banc); see Ewing v. United States, 


77 U.S. App. D.C. 14, 135 F.2d 633 (1942), cert. denied, 319 U.S. 7716 


(1943). The question for which appellant seems to sees ' answer is 
whether in a case where there is no physical violence and resistance, end 
intercourse is procured purely by threats, instruction on lesser included 
assault offenses is allowable where the only touching is during the act 
itself (Br. 17). In view of the clear - and separate - evidence of assault, 


supra, this question simply is not In the case. Tanismnore v- United States, 


supra. 


Wherefore,’ appellee submits that this appeal should be dismissed 
or affirmed, praying in the alternative that if the foregoing relief be 


not granted, this motion be treated as appellee's brief in the cause. 


/s/ DAYID C. ACHESON 
DAVID C. ACESSON 
United States Attorney 


/s/ WILLIAM C. WEITZEL, JR. 
WILLIAM C. WOITZEL, JR. 
Assistant United States Attorney 


[s/ FRANK QC. NEBEKER 
FRANK Q. NEBEXER 
Assistant United States Attorney 


/s/ MARTIN R. HOFFMANN 
MARTIN R. HOFFMANN 
Assistant United States Attorney 
CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Motion has been 


mailed to attorney for appellant, Alan S. Ward, Bsq., 910 - 17th Street, 


N. W., Washington, D. C., 20006, this 15th day of January, 1965. 


/s/ MARTIN R. HOFFMANN 


MARTIN R. HOFFMANN 
Assistant United States Altorney 


